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COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS) BILL 2003 
Second Reading 

Resumed from an earlier stage of the sitting. 

MR J.A. McGINTY (Fremantle - Attorney General) [2.47 pm]:  Before the debate was interrupted, I was 
referring to an e-mail addressing the question of the retrospectivity of this legislation, so I will continue at the 
point I had reached.  The e-mail goes on to discuss these issues in the following terms -   

If the referral of power is to be made prospective only then it is assumed all the States will need to settle 
on a future date by which time all the States must have their referral legislation passed, so that the 
common date can be proclaimed for the commencement of their legislation.  This is never an easy task.   
The next thing is that we will need to come up with a common definition of what constitutes a 
“breakdown” of a defacto relationship.  In the divorce area we speak of a marriage having 
“irretrievably” broken down, which is not sufficient as the basis for the referral of power to the 
Commonwealth.  If something less than “irretrievable” will suffice as a “breakdown” then we need to 
define it with some precision.  We could refer to couples ceasing to live under the same roof, but then 
there are the divorce cases in which the couple have remained in the same house although living 
separate lives.   
It is these sorts of problems that might lead you to the view that retrospectivity in this case is not such a 
bad thing.   
The main concern appears to be that couples who have separated may delay using the State provisions 
in the expectation of the Commonwealth passing retrospective laws.  This might be a silly thing to do, 
because the Commonwealth may take some time to legislate and when they do they may decide not to 
do so retrospectively.  A separated person who does not want to wait can always apply to the State 
courts under the current law.   
In any case even if we provide a referral of power that applies only to couples whose relationship 
“broke down” after the referral of power, it may take some months or years after that date for the 
Commonwealth to pass legislation to take up the reference in all areas.  If that occurs, then the 
Commonwealth legislation can be retrospective to the date of the referral, the same issues of concern 
will then arise that have been raised about the referral applying to breakdowns before the passage of the 
referral legislation. 
Since this Bill was settled by PPC, any decision to change the legislation should be referred back to 
PCC  . . . 

That e-mail contains some discussion of the issues that are involved in this matter and how they were addressed 
at officer level when deciding how to proceed with this issue.  The legislation itself is not retrospective, but it 
gives the Commonwealth the power to fix a date, which might be prior to the date on which this legislation is 
passed conferring that power on the Commonwealth.  The real date, whether it be retrospective or prospective, 
will be determined by the Commonwealth Government once referral Bills are passed by each of the States in 
Australia to enable a nationally uniform law for de facto property to be progressed.  As I have indicated, the only 
issue that was of interest to Western Australia in the agreements reached in Fremantle at the beginning of this 
year at the Standing Committee of Attorneys General to refer power over de facto property to the 
Commonwealth to enact amendments to the Family Law Act concerned superannuation.  This Parliament has led 
the field in all other matters and has passed comprehensive laws giving the Family Court of Western Australia 
the power to deal with these matters.  This is the residual issue and it will simply allow a common date to be 
fixed for the exercise of the powers by the Family Court around Australia when dealing with matters, generally 
speaking, to do with de facto property, including in this case superannuation.  Because it is commonwealth 
legislation, it is substantially the Commonwealth’s role to determine a date from which the legislation should 
operate.  This legislation facilitates that.  I think that answers the various questions that have been raised by the 
member for Nedlands, and I thank members opposite for their support for this legislation. 

Question put and passed. 
Bill read a second time. 

Third Reading 

MR J.A. McGINTY (Fremantle - Attorney General) [2.51 pm]:  I move - 
That the Bill be now read a third time. 

MS S.E. WALKER (Nedlands) [2.52 pm]:  I have listened to what the Attorney General has said about the 
retrospectivity clause.  I do not agree with it; I do not think we should be giving our power to the 
Commonwealth.  When this Bill goes to the other place, I am sure the shadow Attorney General, Hon Peter Foss, 
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will have a look at that issue and make a decision about it.  The legislation may well come back with 
amendments.  That is the only comment I wish to make. 

Question put and passed. 
Bill read a third time and transmitted to the Council. 
 


